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 1.  TIME:  9:00   CASE#: MSC12-01215 
CASE NAME: TAMARA MARTIN VS. JOHN MANOOGI 
HEARING ON MOTION TO/FOR FILE RECORDS UNDER SEAL FILED BY GLENN 
& DAWSON, LLP, LESLIE O DAWSON 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

  

  
 2.  TIME:  9:00   CASE#: MSC14-00734 
CASE NAME: PEREZ & MILLER, APC VS NAJDAWI 
HEARING ON MOTION TO/FOR COMPEL FOR FAILURE TO RESPOND TO REQ 
FOR PRDCTN, FILED BY PEREZ & MILLER, RICHARD L PEREZ 
* TENTATIVE RULING: * 
 
Granted.  Full and complete responses shall be provided no later than 20 days from the date of 
this Order. 

  

 3.  TIME:  9:00   CASE#: MSC14-00734 
CASE NAME: PEREZ & MILLER, APC VS NAJDAWI 
HEARING ON MOTION TO/FOR MOTION TO COMPEL AGAINST DEFTS DEAN 
NAJDAWI, FILED BY PEREZ & MILLER, RICHARD L PEREZ 
* TENTATIVE RULING: * 
 
Granted.  Full and complete responses shall be provided no later than 20 days from the date of 
this Order. 

  

 4.  TIME:  9:00   CASE#: MSC15-01327 
CASE NAME: PEMBERTON VS COOLSYSTEMS, INC. 
HEARING ON MOTION TO/FOR PRO HAC VICE ADMISSION OF HARRIS L. 
POGUST FILED BY KIMBERLY PEMBERTON 
* TENTATIVE RULING: * 
 
 Unopposed – granted. 
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 5.  TIME:  9:00   CASE#: MSC15-01511 
CASE NAME: PERRY VS  STOLTZ 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of PERRY FILED BY 
FIRST AMERICAN TITLE COMPANY 
* TENTATIVE RULING: * 
 (See Also Line #19) 
  

Defendant First American Title Company’s Demurrer to the Second Amended Complaint 

is sustained without leave to amend as to all causes of action.  

Plaintiff’s Theories Against First American 

In the Second Amended Complaint (“SAC”) Plaintiff alleges that he found a buyer for his 

property and decided to use First American to handle the title and escrow. (SAC ¶31.)  First 

American identified a lis pendens and judgment lien recorded on the property. (SAC ¶31.) 

Plaintiff’s realtor told First American that these were old judgments and they were from Plaintiff’s 

ex-wife who is deceased. (SAC ¶32.) Plaintiff’s realtor requested that First American give clear 

title, but First American contacted the ex-wife’s attorney, Stotlz, and he demanded payment on 

the judgment. (SAC ¶32-33.) Plaintiff told Stoltz that the judgment was expired and sent several 

documents explaining the legal issues as Plaintiff understood them. (SAC ¶34-37.) First 

American, however, refused to clear title without a Full Satisfaction of Judgment and Withdrawal 

of the lis pendens. (SAC ¶38, 42, 83.) Eventually, Plaintiff instructed First American to provide 

$53,111.73 from the sale of his property to Stoltz and in return, Stoltz issued a release of the lis 

pendens and satisfaction of judgment. (SAC ¶50-54, 68, 91 and Exs. G & H.) The property was 

then sold and Stoltz received the $53,111.73. (SAC ¶ 50-51, Ex. H.)  

Plaintiff alleges that First American should not have insisted that it could not close 

escrow unless the lis pendens and judgment lien were removed from the property. (SAC ¶42, 

53, 88.) Plaintiff’s theory is that First American knew the judgment was void and therefore, the 

lis pendens and judgment lien were invalid. (SAC ¶53.) Plaintiff also alleges that First American 

could have offered title insurance with an exception for the lis pendens and judgment lien. (SAC 

¶40, 88.) Plaintiff’s allegations are not supported by sufficient factual allegations.  

First, as an escrow agent, First American was obligated to carry out the escrow 

instructions that were provided by the buyer and seller of the property. “An escrow holder, as a 

dual agent of the parties to the escrow, owes duties to the parties to the escrow. However, those 

duties are limited. The primary duty owed by an escrow holder is to strictly and faithfully perform 

the instructions given to it by the parties to the escrow. (2 Miller & Starr, Cal. Real Estate (2d ed. 

1989) Escrows, § 5:22, pp. 442-449.)” (Vournas v. Fidelity Nat. Tit. Ins. Co (1999) 73 

Cal.App.4th 668, 674.)  

The Court’s order on Defendant’s motion for judgment on the pleadings instructed 

Plaintiff to “attached or allege verbatim the escrow instructions that are the subject of Plaintiff’s 

complaint.” In addition, the Court’s order on Defendants’ demurrer to the First Amended 
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Complaint instructed Plaintiff to “attach or allege verbatim the escrow instructions that are the 

subject of Plaintiff’s complaint.” This order also informed Plaintiff that the failure to include these 

instructions “may result in some or all of Plaintiff’s claims being dismissed.” Plaintiff’s SAC 

claims to attach the escrow instructions in Exhibits H and I. (See SAC page ii.) Exhibit H is the 

Seller’s Estimated Settlement Statement and Exhibit I is an email exchange with First American 

that discusses the judgment lien and lis pendens on the property. These exhibits, however, are 

not escrow instructions signed by the buyer and seller of the property. Plaintiff has still not 

provided the escrow instructions that were agreed to by the buyer and seller of the property. 

Thus, Plaintiff has not shown that the escrow instructions allowed Plaintiff to unilaterally 

instruct First American to ignore title issues. In addition, Plaintiff has not alleged that the buyer 

agreed with Plaintiff’s instruction that First American should ignore the lis pendens and judgment 

lien. Without these allegations, the Court cannot find that First American acted improperly by 

failing to follow Plaintiff’s unilateral instruction to close escrow despite there being issues with 

title for the property.  

Second, as a title insurer, First American had the option of providing title insurance for 

the property. Plaintiff argues that First American was obligated to provide some sort of title 

insurance of this property even with the title issues. Plaintiff has not cited any legal authority that 

supports this argument. Therefore, this theory of liability against First American fails.  

Plaintiff also alleges that Stoltz did not have authority to agree to release these items. 

(SAC ¶41.) Plaintiff claims that he was injured by this because if Stoltz did not have authority to 

release the lien then Plaintiff would not have paid Stoltz. (SAC ¶41, 59, 72.) This theory appears 

to be based on Seeley v. Seymour (1987) 190 Cal.App.3d 844. Seeley held that a title insurance 

company can be liable for slander of title for recording a false document. (Id. at p. 858.) Plaintiff 

alleges that Seeley is applicable here because First American recorded the documents that 

released the lien and lis pendens knowing that Stoltz did not have authority to sign those 

documents. (See SAC page iii.)  

Seeley is distinguishable. There the seller sued the title company for recording a lease 

that was not signed by the seller. This caused a delay in the seller’s ability to sell the property. 

The Court found that the title insurance company could be liable for its conduct. (Seeley, supra, 

190 Cal.App.3d at 863.) Here, Plaintiff is claiming that he was damaged because First American 

recorded documents that removed the lien and lis pendens from Plaintiff’s property. However, 

the recording of these documents was done so that Plaintiff could sell his property, which is a 

different situation than the one in Seeley.  

With these findings in mind, the Court turns to Plaintiff’s causes of action.  

Conversion (cause of action 1): Conversion requires allegations showing (1) a plaintiff’s 

ownership or right to possession of the property and (2) a defendant’s wrongful act or 

disposition of the property rights. (Shopoff & Cavallo LLP v. Hyon (2008) 167 Cal.App.4th 1489, 

1507.) As explained above, Plaintiff has failed to allege facts showing that First American’s 
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refusal to close escrow without a release of the lis pendens and judgment lien was a wrongful 

act. Therefore, Plaintiff has not alleged a wrongful act and demurrer to this cause of action is 

sustained.  

Fraud (cause of action 2): Fraud requires, among other elements, a false statement of 

fact. (Engalla v. Permanente Medical Group, Inc. (1997) 15 Cal.4th 951,974.) Here, Plaintiff 

argues that First American’s statement that it could not close escrow without a release of the lis 

pendens and judgment lien was a false statement. As explained above, Plaintiff has not alleged 

facts that First American could have closed escrow with the title issues outstanding and 

therefore First American’s statement that it could not close escrow was not false. In addition, 

Plaintiff has not shown that he reasonably relied on First American’s statements as he alleges 

that he was trying to convince First American that their claim that escrow could not close was 

incorrect. Thus, the demurrer to this cause of action is sustained.  

Elder Abuse (cause of action 3) 

Financial elder abuse requires, among other allegations, that a “defendant took, obtained 

or retained the plaintiff’s property for a wrongful use or with the intent to defraud”. (Welf. & Inst. 

Code section 15610.30.) Plaintiff alleges that First American represented that the sale of 

Plaintiff’s property could not be completed without payment to Stoltz. (SAC ¶102.) This 

allegation is based on First American’s statement that “We require a Full Satisfaction of 

Judgment and a Withdrawal of Lis Pendens before we can close escrow… If Mr. Perry choses 

to challenge this authority [of Stoltz] and refuses to authorize payment of the demand, we 

cannot close”. (SAC ¶83 and ex. F.) Plaintiff also alleges that First American assisted in the 

diversion of funds by insisting that Plaintiff pay Stoltz or the property would not be sold. (SAC 

¶106.) Plaintiff has still not provided the escrow instructions that applied to the sale of the 

property. Without these instructions, the allegations in the complaint do not show that First 

American could have closed escrow with the lis pendens and judgment lien on the property. 

Therefore, Plaintiff has not shown that First American’s statement was false.  

Plaintiff also alleges that First American knew that the lis pendens and judgment lien had 

expired. (SAC ¶103.) First American’s knowledge is insufficient to show that First American’s 

statement was incorrect because the escrow instructions are necessary to show what the terms 

of the escrow were. The terms of escrow could have allowed escrow to close in the situation 

alleged by Plaintiff, but they could also have stated that escrow could not close without a clean 

title. Without the terms of escrow being alleged in the complaint the Court cannot know what 

was required in order to close escrow and therefore, the Court cannot find that First American’s 

statement that escrow cannot close was false.  

Therefore, Plaintiff has not stated a claim for elder abuse and the demurrer to this cause 

of action is sustained.  

Negligence (cause of action 4): An escrow holder’s duty is generally limited to strictly 

and faithfully performing the escrow instructions provided by the parties (ie. the buyer and 
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seller). (Vournas v. Fidelity Nat. Title Ins. Co. (1999) 73 Cal.App.4th 668, 674.) Plaintiff has not 

alleged or attached the escrow instructions and without these, the Court cannot determine if the 

acts of First American were negligent. Plaintiff has been given several opportunities to provide 

these instructions and has failed to do so. Thus, the demurrer to this cause of action is 

sustained. 

Violation of Business and Professions Code section 17200 (cause of action 6): A party 

violates Business and Professions Code section 17200 when it engages in a practice that is 

unfair, fraudulent and/or unlawful. (Cel-Tech Communications & Cel-Communications, Inc. v. 

Los Angeles Cellular Telephone Co. (1999) 20 Cal.4th 163, 180.) Plaintiff alleges that the 

actionable conduct here was that “Defendants…enforced an expired judgment and lien, and 

intentionally recorded fraudulent documents to hide the fact they could not preform what they 

claimed to do, ‘clear’ the title.” (SAC ¶127.) It appears that this claim is based upon Plaintiff’s 

allegation that First American knew that Stoltz did not have authority to agree to withdraw the 

judgment lien. (SAC ¶41.) Assuming that Stoltz did not have authority to agree to withdraw the 

judgment lien, Plaintiff has not alleged that First American acted in violation of §17200. Plaintiff 

has not shown that First American’s statement that the judgment lien and lis pendens needed to 

be removed in order for escrow to close was false. Thus, the demurrer to this cause of action is 

sustained. 

Declaratory Relief (cause of action 7) 

The Court’s two previous rulings made clear that this cause of action only relates to 

attorney Stoltz. That is still the case. The relief requested for this cause of action is that this 

Court rule that “the Divorce Judgment, Lis Pendens, and Abstracts are void and unenforceable.” 

(SAC ¶133.) This issue relates to attorney Stoltz’s behavior and not to the conduct of First 

American. Thus, while the cause of action is alleged against all defendants it does not actually 

apply to First American. Therefore, Plaintiff has not stated a claim against First American and 

the demurrer to this cause of action is sustained.  

Conclusion 

For the reasons stated above, the demurrer to each cause of action is sustained. There 

was no demurrer to cause of action 5 for unjust enrichment as that claim has been stricken from 

the complaint.  

In his opposition, Plaintiff requests leave to amend. Plaintiff has not offered specific facts 

that he has yet to allege and this is the third time the Court has ruled on the validity of Plaintiff’s 

complaint. Therefore, Plaintiff’s request for leave to amend is denied and the demurrer as to 

each cause of action is sustained without leave to amend.  
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 6.  TIME:  9:00   CASE#: MSC15-01511 
CASE NAME: PERRY VS  STOLTZ 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 May appear by Court Call if tentative rulings are not contested. 

  

 7.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS SCHULER 
HEARING ON DEMURRER TO CROSS COMPLAINT of SCHULER FILED BY 
WILLIAM J REED 
* TENTATIVE RULING: * 
 
Cross-Defendant William Reed’s demurrer to the first, second, fourth and fifth causes of action 
in the Cross-Complaint is overruled.  With respect to the first cause of action for conversion, 
Reed demurs on three grounds:  (1) money cannot be subject to conversion, (2) Reed had an 
actual right of possession to the $200,000 settlement, and (3) the Section 998 offer, as the basis 
for the $200,000 settlement amount, requires the Schulers to plead the essential terms of the 
998 offer. 

 First, money may be the subject of a conversion action when the money can be 
described or identified as specific property.  See Shahood v. Cavin (1957) 154 Cal.App.2d 745, 
748.  PCO, Inc. v. Christensen, Miller, Fink, Jacobs, Glaser, Weil & Shapiro, LLP (2007) 150 
Cal.App.4th 384, 395 (“Money cannot be the subject of a cause of action for conversion unless 
there is a specific, identifiable sum involved, such as where an agent accepts a sum of money to 
be paid to another and fails to make the payment.”)  That is exactly what is alleged in the Cross-
Complaint.  A specific, identifiable sum is involved, a settlement amount of $200,000.  The 
Schulers’ agent (and attorney), Reed, is alleged to have accepted the Schulers’ settlement 
money on behalf of his clients and refused to turn it over to the Schulers.  Hence, money is 
correctly pled as the basis for conversion in this instance.   

 Second, Reed argues that the Cross-Complaint expressly pleads that the $200,000 was 
delivered by check made out to both the Schulers and Reed, thereby establishing Reed’s 
interest in the money and his right to possession.  (Cross-Cmplt, paragraph 15)  The Cross-
Complaint clearly pleads the opposite of Reed’s right to possession in the settlement money 
from PG&E.  Indeed, paragraph 15 reads, in relevant part: 

That check was made payable to both the Schulers and Reed, as their 
attorney, and was not for his personal benefit.  The Schulers also 
subsequently learned that Reed had deposited the check, without the 
Schuler’s signatures, into his IOLTA client trust account, and then 
secretly transferred the funds into a personal account that was solely in 
Reed’s name.  The Schulers never authorized Reed to retain possession 
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of their settlement funds from PG&E, or to deposit those funds into a 
personal bank account held solely in Reed’s name. 

(Cross-Cmplt, paragraph 15)   

 Additionally, the Cross-Complaint pleads in detail the agreement between the Schulers 
and Reed with respect to attorney fees.  “All the fees and costs incurred in the case against 
PG&E would be paid by PG&E under an inverse condemnation claim and that there would be 
no reduction from the client’s recovery from PG&E for Reed’s services.”  (Cross-Cmplt, 
paragraph 6)  Thus, the Cross-Complaint adequately pleads that Reed did not have a right of 
possession in the funds at issue.   

 Third, Reed argues that the 998 offer is treated as a contract and therefore, it must be 
attached as an exhibit or its essential terms pled.  See T.M. Cobb Co. v. Superior Court (1984) 
36 Cal.3d 273.  The Schulers have neither pled the essential terms of the contract (the 998 
offer) nor attached a copy as an exhibit to the Cross-Complaint.  Neither is necessary.  This is a 
conversion cause of action, not a breach of contract.  A conversion cause of action is a strict 
liability tort.  See CACI 2100; Regent Alliance Ltd. v. Rabizadeh (2014) 231 Cal.App.4th 1177, 
1181.  Therefore, the fact that a 998 offer is mentioned (so that there can be a specific, 
identifiable sum which was converted) does not mean that the contract itself needs to be 
attached or its essential terms pled.   

 As to the second cause of action for fraud, Reed argues that the fraud cause of action is 
uncertain because there is only generalized statements alleged.  Fraud requires that the 
pleadings set forth clearly and concisely the specific facts which constitute the fraud.  See 
Scafidi v. Western Loan & Building Co. (1946) 72 Cal.App.2d 550.   

 However, the Cross-Complaint pleads each element of fraud with specificity.  Reed 
represented to the Schulers that “fees and costs would be paid by PG&E,” not the Schulers, and 
that there would not be any reduction from Cross-Complainant’s recovery for those fees and 
costs.  (Cross-Cmplt, paragraphs 5, 6)  Reed’s representation was false as evidenced by 
Reed’s demand of $574,980.61 in fees and costs for the first time in September 2013 after 
representing the Schulers for nearly five years.  (Cross-Cmplt, paragraph 13)  Reed knew the 
representation was false when made as the Cross-Complainants “had not entered into any 
retainer fee agreement that obligated them to pay him any money for fees and costs.”  (Cross-
Cmplt, paragraph 13)  Reed intended the Schulers to rely on his representation that they would 
not be required to pay fees and costs so that they would allow Reed to represent them.  (Cross-
Cmplt, paragraphs 6, 27)  Cross-Complainants reasonably relied on Reed’s representation 
(Cross-Cmplt, paragraphs 6, 25) and incurred damages as a result of Reed’s conduct.  (Cross-
Cmplt, paragraphs 28, 29)   

 As to the fourth cause of action for breach of contract and the fifth cause of action for 
breach of fiduciary duty, Reed demurs to both on the grounds that they are simply legal 
malpractice causes of action in disguise and are barred by the one year statute of limitations.  
See CCP Section 340.6.  Both causes of action are based on Reed’s actions as an attorney 
pursuant to his oral fee agreement with the Schulers.  In paragraphs 14, 15 and 16 of the Cross-
Complaint, the Schulers allege that Reed received settlement funds and refused to turn them 
over to the Schulers, therefore constituting a breach of contract and breach of fiduciary duty.  
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The Schulers did not file their Cross-Complaint until June 17, 2016, more than one year after the 
alleged breach.   

 The Cross-Complaint relates back to the filing of the original Complaint by Reed.  Under 
Sidney v. Superior Court (1988) 198 Cal.App.3d 710, the commencement of an action by a 
plaintiff tolls the statute of limitations for any counterclaims that “arise out of the same 
occurrence” as the allegations of the complaint.  Id. at 714.  The statute of limitations remains 
tolled throughout the duration of the plaintiff’s case.  Id.  However, in this case, the relation back 
doctrine would not help the Schulers, if Reed’s understanding of the Cross-Complaint were true.  
Reed filed his Complaint against the Schulers for unpaid fees on December 4, 2015.  The 
Cross-Complaint needed to be timely at the time the Complaint was filed in order to take 
advantage of the relation back doctrine and the further tolling of the statute.  Reed contends that 
September 2013 is the start date for the one year statute since he received the settlement check 
then and refused to give it to the Schulers at that time.  (Cross-Cmplt, paragraph 15)  One year 
from September 2013 would be September 2014; the Complaint was filed in December 2015. 

 Importantly, the allegations in the Cross-Complaint, as Reed relays them, are not 
accurate.  Contrary to Reed’s representations, the Cross-Complaint does not indicate that 
Cross-Complainants knew of the conversion or breach of contract in or around September 2013, 
but rather, that they subsequently learned of the wrongful conduct at some point in time after 
September 2013.  Specifically, Cross-Complainants “subsequently learned that Reed had 
received a settlement check for them from PG&E, and subsequently learned that Reed 
deposited that check, without the Schulers’ signatures, into his IOLTA client trust account, and 
then secretly transferred the funds into a personal account that was only in Reed’s name.  
(Cross-Cmplt, paragraph 15)  Paragraph 17 alleges: 

Despite the Schulers repeated requests, Reed refused to produce their 
client file to them until October 2015, after Reed filed the Complaint in 
this case.  As a result, the Schulers did not discover Reed’s wrongful 
conduct until less than a year before the date of filing of this Cross-
Complaint.  

(Cross-Cmplt, paragraph 17) 

 Hence, the Cross-Complaint pleads that it was timely filed within one year of discovery of 
Reed’s wrongful conduct, and both causes of action appear to be timely. 

  

 8.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS SCHULER 
HEARING ON DEMURRER TO CROSS COMPLAINT of STONE FILED BY WILLIAM 
J REED 
* TENTATIVE RULING: * 
 
See Line 7 above. 
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 9.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS SCHULER 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 May appear by Court Call if tentative rulings are not contested. 

  

10.  TIME:  9:00   CASE#: MSC16-00471 
CASE NAME: JENNIFER CASTANEDA VS. BLACKHA 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY STEPHEN J RONAN, 
SANDRA DRAGHI, BLACKHAWK PLASTIC SURGERY 
* TENTATIVE RULING: * 
 
 Vacated. 

  

11.  TIME:  9:00   CASE#: MSC16-01125 
CASE NAME: HELD VS SEIDMAN ASSOCIATES 
HEARING ON MOTION TO/FOR APPROVE PROPOSITION 65 SETTLEMENT FILED 
BY ANTHONY E HELD 
* TENTATIVE RULING: * 

 

Before the Court is Plaintiff Anthony E. Held’s (“Held” or “Plaintiff”) Unopposed Motion to 
Approve Proposition 65 Settlement and for Entry of Consent Judgment.  For the reasons 
articulated below, the Court grants the Motion 

 

This action relates to alleged violations of Health & Safety Code § 25249.5 et seq. 
(commonly and herein referred to as “Proposition 65”) committed by defendant Safety Zone, 
LLC (“Defendant”) with respect to the manufacture, distribution, and sales of vinyl/PVC items 
including gloves, gloves with vinyl/PVC components, rainwear, and aprons. 

 

In January 2017, the parties entered into a consent judgment that, pending court 
approval, disposes of this matter in its entirety.  

 

Before the Court may enter judgment pursuant to the negotiated consent judgment, the 
Court must be satisfied that the terms of the settlement, as reflected in the consent judgment, 
meet the requirements set forth in Health & Safety Code § 25249.7(f). 
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The Court has reviewed the proposed consent judgment, the declaration of Laralei 
Paras, the accompanying exhibits.  The Court is satisfied that all of the requirements set forth by 
§ 25249.7 have been met, namely: 

(1) The product reformulation requirements set forth in Section 2.1, and warning 
requirements in Section 2.3, of the consent judgment appear to the Court to comply with 
Proposition 65; 

(2) The attorney fee award sought by The Chanler Group and set forth in Section 3.3 of the 
consent judgment, supported by the declaration and their exhibits, appears reasonable 
under California law; and 

(3) The penalty amount set forth in Section 3.1 of the consent judgment appears reasonable 
under the factors identified by Health and Safety Code § 25249.7(b)(2). 

 

For these reasons, the unopposed Motion is granted in its entirety. 

 

  

12.  TIME:  9:00   CASE#: MSC16-01717 
CASE NAME: JOHNSON VS. COUNTY OF CONTRA C 
HEARING ON MOTION TO/FOR COMPEL RESPONSES TO FORM AND SPECIAL 
INTRGS, FILED BY COUNTY OF CONTRA COSTA, ALAN SIEGAL MD , 
* TENTATIVE RULING: * 
 
 Hearing dropped at the request of moving party.  

  

13.  TIME:  9:00   CASE#: MSC16-02145 
CASE NAME: PULTE HOME CORPORATION VS TOPB 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION FILED BY PULTE HOME 
CORPORATION 
* TENTATIVE RULING: * 
 
Before the Court is a motion to compel arbitration (the “Motion”) filed by plaintiff Pulte Home 
Corporation (“Pulte”). The Motion is opposed by defendants Milgard Manufacturing, Inc. 
(“Milgard”) and Coast Insulation Contractors, Inc. (“Coast”) (collectively, “Subcontractors”). 

Factual and Procedural History 

Briefly, the Court recounts the relevant factual and procedural history of this matter. 

The dispute centers around a condominium development in San Pablo called Devon Square 
(“Project” or “Devon Square”). Pulte was the developer of the Project, and contracted with 
Milgard and Coast to perform work related to the windows and insulation, respectively, at the 
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Project. 

Following completion of the Project, the Devon Square Owners Association (“DSOA”) sued 
Pulte alleging construction defects. That matter was before Judge Goode, and is assigned case 
number MSC16-00610. Pulte and the DSOA stipulated to have their dispute arbitrated before 
JAMS, and so the Court, Judge Goode, ordered the dispute to arbitration and case number 
C16-00610 stayed pending the completion of that arbitration. 

Pulte contends that its contracts with Milgard and Coast, respectively, obligate the 
Subcontractors to defend and indemnify it relative to its dispute with the DSOA. Pulte sought to 
have Milgard and Coast participate in the Pulte/DSOA arbitration, but Milgard and Coast 
declined. In November 2016, Pulte initiated the instant litigation when it sued Milgard and Coast, 
alleging, among other things, breaches of the Subcontractors’ contractual duties to defend and 
indemnify Pulte with respect to the Pulte/DSOA dispute. The Motion followed in February 2017, 
seeking to compel the resolution of Pulte’s dispute with Milgard and Coast concerning defense 
and indemnity obligations in the Pulte/DSOA arbitration. 

Analysis 

Agreement to Arbitrate 
 
The Court’s starting point is that the threshold question presented by the Motion is whether 
there exists an agreement to arbitrate. Cruise v. Kroger Co. (2015) 233 Cal.App.4th 390, 396. 
Although public policy favors contractual arbitration as a means of dispute resolution, that policy 
does not extend to those who are not parties to an arbitration agreement. Espejo v. Southern 
California Permanente Medical Group (2016) 246 Cal.App.4th 1047, 1057. Pulte bears the 
burden of demonstrating that such an agreement exists, by a preponderance of the evidence. 
Ruiz v. Moss Bros. Auto Group (2014) 232 Cal.App.4th 836, 842. 
 
In its notice of motion, Pulte says that its defense and indemnity claims against the 
Subcontractors should be compelled to arbitration because “the Subcontractors and Pulte 
entered into a contract which required the Subcontractors to defend and indemnify Pulte for the 
claims made by [DSOA], including claims made in the pending Arbitration.” (Notice of Motion 
2:4-6.) 
 
It may very well be the case that the Subcontractors have breached defense and indemnity 
obligations to Pulte. However, that question is not presently before the Court. What is before the 
Court is determining the appropriate forum for resolving that dispute. Put another way, should 
the existence and scope of Subcontractors’ defense/indemnity obligations be litigated in court or 
arbitrated (presumably in the same arbitration as the underlying DSOA/Pulte construction defect 
matter)? 
 
Pulte does not identify, in the moving papers, any actual agreement whereby either Milgard or 
Coast agreed to arbitrate a dispute with Pulte concerning the purported obligations to defend 
and indemnify Pulte in a construction defect action brought by, for example, the DSOA. Pulte 
argues that “Milgard and Coast’s contracts clearly include the obligation to participate in the 
pending mediation and arbitration of the [DSOA’s] claims.” (Motion 3:17-18.) 
 
The Court has reviewed the portions of the contracts put before it, and finds it less than clear 
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that the contracts obligate Milgard and Coast to “participate” in the mediation and arbitration of 
the DSOA’s claims. In the first instance, Pulte does not really explain what it would mean for 
Milgard and/or Coast to “participate” in the mediation and arbitration of the DSOA/Pulte dispute. 
It is clear that Pulte contends that Milgard and Coast have a contractual duty to defend and 
indemnify Pulte with respect to the Pulte/DSOA dispute, and arguably, the contracts obligate 
Milgard and Coast to defend Pulte in the mediation and the arbitration. Arguably, the contracts 
obligate Milgard and Coast to indemnify Pulte in the event the mediation and/or the arbitrate 
result in an award of damages against Pulte.  
 
But assuming, arguendo, that the contracts do so obligate Milgard and/or Coast, the Court 
considers that those obligations could be discharged without “participating” in the mediation 
and/or arbitration. The Subcontractors presumably could hire and pay for counsel to represent 
Pulte in the arbitration, and then, were Pulte to suffer an adverse judgment following the 
arbitration, could pay that judgment. Doing so would not require “participation” in the arbitration 
in the sense that Pulte seems to contemplate. 
 
Put simply, Subcontractors’ purported agreement to defend and/or indemnify Pulte in an 
arbitration with the DSOA is not the same as agreeing to arbitrate the question of whether 
Subcontractors are required, as a matter of contract or equity, to defend and/or indemnify Pulte 
in connection with the Pulte/DSOA arbitration. 
 
The Court cannot discern why cases like Bayscene Resident Negotiators v. Bayscene 
Mobilehome Park (1993) 15 Cal.App.4th 119 or Erickson, Arbuthnot, McCarthy, Kearney & 
Walsh, Inc. v. 100 Oak St. (1983) 35 Cal.3d 312, cited in both Pulte’s moving papers and its 
reply, would change the analysis. For example, Pulte cites to pages 322-323 of the Erickson 
opinion. There, our Supreme Court considered the scope of arbitration provisions generally, and 
then specifically said that if a party asserts fraud in the inducement as a defense to the contract 
containing the arbitration provision, the merits of that defense ordinarily would be a question for 
the arbitrator to decide. Id. That principle is sound in the abstract, but the Court cannot divine its 
application here.  
 
The Court concludes that Pulte has failed to carry its burden of proving, by a preponderance of 
the evidence, the existence of an agreement between it and either Coast or Milgard to arbitrate 
the dispute at the heart of this case – whether and to what extent Milgard and/or Coast must 
defend and indemnify Pulte with respect to the DSOA’s claims against Pulte. 
 
Other Bases to Compel Arbitration 
 
Pulte contends that even if the Subcontractors did not expressly agree to arbitrate the dispute 
concerning their obligation to defend/indemnify Pulte in the DSOA/Pulte dispute, there are other 
bases on which the Court could rest a decision to compel the defense/indemnity dispute to 
arbitration. The Court addresses those purported alternative bases here. 
 
Pulte cites Grigson v. Creative Artists Agency LLC (5th Cir. 2000) 210 F.3d 524 (“Grigson”). 
Grigson does not compel the conclusion that the Court ought to grant the Motion, as it is readily 
distinguishable. In Grigson, a non-signatory to the relevant contract (a distribution agreement for 
a movie, which had an arbitration provision) sought to compel claims brought against it by a 
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signatory to the distribution agreement to arbitration.  
 
The Fifth Circuit first noted that all the claims in that case were “so intertwined with, and 
dependent upon, the distribution agreement, its arbitration clause should be given effect.” Id. at 
p. 526. Grigson held that “in certain limited instances, pursuant to an equitable estoppel 
doctrine, a non-signatory-to-an-arbitration-agreement-defendant can nevertheless compel 
arbitration against a signatory-plaintiff.” Id. at p. 526.  
 
Grigson, then, as applied to this case, might stand for the proposition that if Milgard and/or 
Coast (non-signatory defendants) wanted to compel Pulte (signatory plaintiff) to arbitrate claims 
Pulte was bringing against them arising out of the CC&Rs (a contract with an arbitration 
provision), they possibly could do so. But that is not this case. Subcontractors’ alleged 
obligations to Pulte do not arise out of the CC&Rs, they arise out of separate contracts; their 
contracts with Pulte. And it is not the Subcontractor defendants that seek to compel arbitration, it 
is Pulte. 
 
Pulte also cites Romney v. Franciscan Medical Group (Wash. Ct. App. 2015) 186 Wn.App. 728 
(“Romney”) for the proposition “[w]here claims are based on the same set of facts and inherently 
inseparable, the court may order arbitration of claims against the party even if that party is not a 
party to the arbitration agreement.” (Motion 11:5-7.) 
  
In the first instance, as an out-of-state decision, Romney is not binding authority on the Court. 
Second, the passage cited by Pulte appears at the very end of the opinion and appears to the 
Court to be dicta. Romney was chiefly concerned with analyzing an arbitration agreement and 
determining if it was unconscionable under Washington law. After conducting a lengthy analysis 
of the unconscionability question and concluding that the agreement at issue was not 
unconscionable, the Washington appellate court noted, as a general matter of law, that a court 
may order arbitration of claims against a non-party to an arbitration agreement even if that party 
was not a party to the arbitration agreement. But there was no analysis of this statement. 
Romney was careful to note that the non-party argument was not addressed by the trial court. 
Further, the case cited by Romney in support of that proposition is likewise an out-of-state, non-
binding case. The statement does not appear to be one of California law. Id. at p. 747.  
 
Accordingly, the Court considers that in addition to its being a non-binding statement by an out-
of-state court, the statement cited by Pulte in its moving papers was dicta, not necessary to the 
decision in Romney. 
 
Finally, Pulte relies on Buckner v. Tamarin (2002) 98 Cal.App.4th 140 (“Buckner”) for the 
proposition that the existence of an agency or similar relationship between the nonsignatory and 
the parties to the arbitration agreement can bind the nonsignatory. (Motion at 13:25-28.) But 
there is no evidence presented that would permit the Court to conclude that an agency 
relationship existed between Milgard and/or Coast and Pulte with respect to agreeing to 
arbitrate claims. That is, there is no evidence that Pulte was agreeing – on behalf of Milgard 
and/or Coast – that any dispute between Milgard and/or Coast and Pulte would be arbitrated. 
Further, the Court observes that such an arrangement – Pulte, acting as agent for 
Subcontractors, agrees with itself that disputes with Subcontractors will be arbitrated – does not 
appear to make sense.  
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In any event, the Court finds Buckner inapposite because there is no evidence on which the 
Court could base a conclusion that any agency relationship relevant to arbitration existed 
between Subcontractors and Pulte. 
 
Propriety of a Stay and Other Considerations 
 
In passing, Pulte argues that the Subcontractors are necessary parties to the arbitration. (Motion 
10:21-22.) That might be so, but which parties are necessary to the Pulte/DSOA arbitration is 
not before the Court and appears to be a matter for the arbitrator to decide. It is not relevant to 
the Court’s analysis here. 
 
In addition to seeking to compel the defense/indemnity dispute to arbitration, the Motion seeks 
to stay these proceedings pending the Pulte/DSOA arbitration. 
 
Under Heritage Providers Network v. Super. Ct. (2008) 158 Cal.App.4th 1146 (“Heritage”), when 
there exists even one overlapping factual issue between a claim not subject to the particular 
arbitration agreement and a claim that is subject to the particular arbitration agreement, a stay is 
appropriate.  
 
In Heritage, two medical service providers, Eastland and Heritage, were negotiating a potential 
purchase of Eastland by Heritage. The negotiations failed, and Eastland brought suit against 
Heritage, two other entities (Regal and West Covina) and four individual doctors who had 
terminated their contractual relationships with Eastland and entered into new contracts with 
Heritage. Heritage at p. 1148. 

The physicians moved to compel arbitration under their contracts with Eastland, and the trial 
court granted their motion. Subsequently, Heritage and Regal moved to stay the remaining 
litigation. The trial court denied that motion, finding that although there was at least one 
overlapping factual issue between the litigation and the arbitration with the doctors, one factual 
issue was not sufficient to stay the litigation. Heritage at pp. 1148, 1151. 

The Second Appellate District issued a writ of mandate reversing that decision, holding that “any 
party to a judicial proceeding is entitled to a stay of those proceedings whenever (1) the 
arbitration of a controversy has been ordered, and (2) that controversy is also an issue involved 
in the pending judicial action.” Heritage at p. 1152. 

The Court concluded, based on the language of § 1281.4, that even one overlapping factual 
issue is sufficient to stay a litigation. Id. at pp. 1152-1153. The Court rejected Eastland’s 
argument that there were no overlapping legal issues and only a single common factual issue, 
finding that Eastland’s argument was “belied by the allegations in its own complaint.” Id. Indeed, 
Heritage explained that “[a]lthough Eastland may be able to prevail [on its disruption of 
contractual relations claim] without showing an actual breach of contract by the physicians, the 
fact remains that Eastland alleged conduct that is clearly the subject of the arbitration with the 
physicians in support of its tort claims against Heritage and Regal.” Id. at p. 1154. 

Here, the Court has concluded that Pulte’s dispute with the Subcontractors concerning their 
alleged obligations to defend and/or indemnify Pulte with respect to the Pulte/DSOA dispute is 
not subject to arbitration. However, the Pulte/DSOA dispute is subject to an ongoing arbitration. 
Thus, the Court must determine if there are any overlapping factual issues between the two; 
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Heritage counsels that even one overlapping factual issue suffices for a stay to issue under 
Code of Civil Procedure (“CCP”) § 1281.4. 

One of the central issues in the DSOA/Pulte arbitration will be whether the Project was 
constructed properly – including whether each of Milgard and Coast performed its scope of work 
properly. The factual issue of whether Milgard and/or Coast performed its scope of work 
properly also is central to relevant to, at a minimum, one of the questions in this case: whether 
Milgard and/or Coast owe Pulte indemnity. 

On March 23, 2017, counsel for Pulte filed a declaration, ostensibly in support of the Motion. 
Reply papers were due to be served and filed on March 22, 2017. To the extent the declaration 
discusses matters apparent from a review of the file (e.g., the date Pulte served its complaint), 
the declaration was unnecessary. To the extent the late-filed declaration attempts to make 
argument, the Court disregards that argument. Argument should be contained in the briefing, 
not in a declaration, and in any event, the declaration was late. 

Conclusion 

Pulte has failed to carry its burden of demonstrating the existence of an agreement to arbitrate 
by a preponderance of the evidence, and there is no other basis on which the Court can compel 
Milgard and/or Coast to arbitrate their dispute with Pulte. The motion to compel arbitration is 
denied. 

However, the DSOA/Pulte arbitration contains overlapping factual disputes with the instant 
dispute; namely, whether Milgard and/or Coast performed their respective scopes of work 
properly. As a result, it is appropriate to stay this action pending the completion of the 
DSOA/Pulte arbitration; the motion to stay pending arbitration under CCP § 1281.4 is granted. 

This matter is set for a case management conference on July 17, 2017 at 9:00 a.m. The parties 
need not file any papers in advance of that proceeding, and an appearance by CourtCall is 
acceptable. At that time, the parties will advise the Court of the progress of the arbitration, and a 
further case management conference will be set. If, at any time prior to July 17, 2017, the 
DSOA/Pulte arbitration concludes, the parties will notify the Court by filing a joint declaration so 
advising the Court within five (5) court days of the conclusion of the arbitration. 
  

  

14.  TIME:  9:00   CASE#: MSL13-04937 
CASE NAME: CACH VS EUGENE 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT JUDGMENT AND 
RECALL/QUASH WRIT FILED BY ELIZABETH EUGENE 
* TENTATIVE RULING: * 
 
 Unopposed – granted.  Answer shall be filed within 15 days from the date of this hearing. 
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15.  TIME:  9:00   CASE#: MSL15-01536 
CASE NAME: PERSOLVE VS MURRAY SR 
HEARING ON MOTION TO/FOR VACATE DEFAULT JUDGMENT FILED BY 
DOUGLAS MURRAY SR 
* TENTATIVE RULING: * 
 
Denied – Defendant had actual knowledge of the filing of this lawsuit.  In addition to being 
personally served, Defendant communicated with plaintiff regarding the lawsuit and submitted 
an e-Oscar dispute in January 2016.  Defendant’s failure to file an answer or otherwise timely 
respond to the complaint was not due to excusable neglect, inadvertence or mistake required by 
by CCP 473. 

  

16.  TIME:  9:00   CASE#: MSN16-2291 
CASE NAME: GLOBAL DISCOVERIES VS. CONTRA 
HEARING ON DEMURRER TO CIVIL PETITION of GLOBAL DISCOVERIES, 
LTD. FILED BY CONTRA COSTA COUNTY, CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 
  
Contra Costa County and Contra Costa County Treasurer-Tax Collector’s demurrer to Verified 
Petition to Writ of Mandate is sustained.  
 

1. 1st Cause of Action—Writ of Mandate, Pursuant to CCP § 1085  
   Petitioner alleges Respondents had legal and ministerial duties to review the claims 
and distribute the excess proceeds to Petitioner, consistent with California law.  (Verified 
Petition, ¶51.)  The demurrer is sustained on the ground Petitioner has not alleged facts that 
demonstrates the Tax Collector had a statutory and ministerial duty to distribute the excess 
proceeds to Petitioner.     
 
 In order to obtain writ relief, a party must establish “ ‘(1) A clear, present and usually 
ministerial duty on the part of the respondent … ; and (2) a clear, present and beneficial right in 
the petitioner to the  performance of that duty … .’ [Citation.]”  (City of Dinuba v. County of 
Tulare (2007) 41 Cal.4th 859, 868.)    “A ministerial act has been described as ‘an act that a 
public officer is required to perform in a prescribed manner in obedience to the mandate of legal 
authority and without regard to his [or her] own judgment or opinion concerning such act's 
propriety or impropriety, when a given set of facts exists.’ [Citation.]”  (Ridgecrest Charter 
School v. Sierra Sands Unified School Dist. (2005) 130 Cal.App.4th 986, 1002.)   
 
  Here, the Treasurer-Tax Collector had a statutory duty pursuant to Cal. Rev. & Tax 
Code to distribute excess proceeds in the order of priority as set forth in section 4675(e)(1)(A) 
and (B).  Accordingly, the order of priority is:  first, lienholders of record prior to the recordation 
of the tax deed and second, any person with title of record to all or any portion of the property 
prior to the recordation of the tax deed to the purchaser.  Petitioner is the assignee to the 
“person with title of record.”  So, statutorily Petitioner would be second in line behind Ada Ros 
Lucido, LP.  Petitioner does not dispute Ada Ros Lucido, LP (“ARL”) was a lienholder.  Nor does 
Petitioner dispute that Petitioner was the assignee of the person with title of record, putting it 
second in priority.  Petition has not alleged any facts to show that Petitioner had priority over 
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ARL.  Thus Petitioner has not alleged any facts to demonstrate Respondents had a mandatory 
duty to distribute the excess proceeds to Petitioner.   
 
 Secondly, Petitioner has not identified a mandatory duty under the County’s Policy on 
Excess Proceeds that has not been fulfilled. Petitioner alleges Respondents violated their legal 
duties by failing to properly review the claims, supporting evidence, and applicable laws.   
  
 County of Contra Costa Policy Regarding Claims for Excess Proceeds provides that the 
Treasurer-Tax Collector will perform a final review of the claim.  It further provides, “the 
Treasurer-Tax Collector, or designee, will decide, in his or her sole discretion, whether the claim 
and supporting documentation sufficiently evidence existence of a recorded document 
supporting claimant’s right to excess proceeds.”  (Policy, p. 5, Provision 5(b), attached as 
Exhibit. 3 to Petition.)  The Policy clearly gives the Tax Collector discretion to make this 
decision.  Under the County’s policy, there is was no clear, ministerial duty to find ARL had no 
right to excess proceeds.  
  
 On the other hand, “Traditional mandamus will lie to correct an abuse of discretion when 
a petitioner clearly establishes his right to have discretion exercised in a particular manner.” 
(Coelho v. State Pers. Bd. (1989) 209 Cal.App.3d 968, 971.)  Here, Petitioner has not alleged 
facts that clearly established the discretion should have been exercised to award the excess 
proceeds to Petitioner. 
 
  Therefore, the demurrer to the first cause of action is sustained with leave to amend.     
 
 

2. 2nd C/A—Writ of Administrative Mandate, CCP § 1094.5 
 

 Respondents’ demurrer to the Second Cause of Action is sustained with leave to 
amend.  Petitioner alleges it was denied a fair hearing because Respondents failed to diligently 
review the claims and supporting evidence.  Therefore, Respondents abused their discretion by 
failing to deny ARL’s claims and refusing to grant Petitioner’s respective claims. 
 
 An administrative decision is reviewable by way of administrative writ when: 1) a hearing 
in the underlying proceeding is by law, 2) evidence is required to be taken, and 3) discretion in 
the determination of contested factual issues is vested in the administrative decision-maker. 
(CCP § 1094.5.)  Petitioner has not alleged facts showing a hearing was required by law. 
Petitioner relies on Carloss v. County of Alameda (2015) 242 Cal.App.4th 116, 126, where the 
court stated, “A petition for writ of administrative mandamus (Code Civ. Proc., § 1094.5) is the 
appropriate means for overturning the denial of a claim for excess proceeds from a default tax 
sale.” However, in that case a hearing was required by local code. 
 
   If a hearing is not legally required, review by administrative mandamus is unavailable.  
Rev. & Tax Code §§ 4674-4676 do not require a hearing.  The Contra Costa Policy on Excess 
Proceeds does not require a hearing.  Petitioner has not cited any local code that requires a 
hearing for claiming excess proceeds from tax sales.    
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 Even if there had been a hearing, Petitioner has not alleged facts showing an abuse of 
discretion by the Tax Collector.   In winding up its activities, the limited partnership, “Shall 
discharge the limited partnership's liabilities, settle and close the limited partnership's activities 
and marshal and distribute the assets of the partnership.” (Nev. Rev. Stat. Ann. § 
87A.500(2)(b).)  The statute has no time limitations.   
 
  Finally, Petitioner alleges that by attempting to collect the excess proceeds, ARL was 
“transacting business” in California, without registering with the Secretary of State.  Cal. Corp. 
Code § 15901.02 subd. (ai) (3)(H) exempts activities to secure or collect a debt from the 
definition of “transacting business.”   
  
 

3. 3rd C/A—Declaratory Relief 
 

 Respondents’ demurrer to the Third Cause of Action for Declaratory Relief is sustained 
without leave to amend. 
 
 “It is settled that an action for declaratory relief is not appropriate to review an 
administrative decision.”  (Tejon Real Estate, LLC v. City of Los Angeles (2014) 223 Cal.App.4th 
149, 155.)  “A difference of opinion as to the interpretation of a statute as between a citizen and 
a governmental agency does not give rise to a justiciable controversy [for declaratory relief 
…].”].) (Ibid.) 
 
 
 
Respondents’ Request for Judicial Notice 
 
 Respondents’ request for the court to take judicial notice of the Contra Costa County 
Resolution 2015/68, dated March 3, 2015, is granted.  
 
 
Joinder 
 Real Party in Interest, Ada Ros Lucido, LP, filed a joinder in the demurrer on February 
27, 2017.   
 
 Amended Petition shall be filed and served on or before April 19, 2017. 
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17.  TIME:  9:00   CASE#: MSN16-2291 
CASE NAME: GLOBAL DISCOVERIES VS. CONTRA 
HEARING ON JOINDER RE DEMURRER ( FILED 02-27-17 BY ADA ROS 
LUCIDO LP) 
* TENTATIVE RULING: * 
 
  See Line 16. 

  

18.  TIME:  9:00   CASE#: MSN17-0341 
CASE NAME: TANG VS MORAGA SCHOOL DISTRICT 
SPECIAL SET HEARING ON: PRELIMINARY INJUNCTION/RESTRAINING ORDER 
SET BY COUNSEL FOR PTR VIA EX PARTE APPR OF 2/28/17 
* TENTATIVE RULING: * 
 
Before the Court is an Order to Show Cause Re: Preliminary Injunction. Plaintiff Mildred Tang 

(“Plaintiff”) is a teacher for Defendant the Moraga School District (“School District”). Through a 

previous temporary restraining order (“TRO”), the Court enjoined the School District from 

disclosing a portion of Plaintiff’s personnel file. The School District has filed a “Return to Order 

to Show Cause Re: Preliminary Injunction.” 

On 2/28/17 the Court entered a TRO restraining the School District from releasing the contested 

records until such time as the parties could brief the matter and “until and unless the Court, in 

camera, reviews such documents and determines which, if any, should be produced…” As of 

today, 03/27/17, the contested records have not been provided to the Court for review. As a 

result, the Court is unable to rule regarding the preliminary injunction.  

Accordingly, the parties are ordered to appear and the School District shall provide to the Court 

a complete set of the contested records for in camera review. The District shall also provide a 

complete set of the contested records to Plaintiff. It would be helpful to the Court if the contested 

records were presented to the Court in a tabbed binder (or binders), so that both the Court and 

parties could refer to each contested record by the same name (e.g., Record 1, Record 2, and 

so forth). 

In her brief, Plaintiff argues an exemption applies under Gov. Code section 6254, subdivision 

(b), because there is pending litigation in federal court where the School District and Plaintiff are 

parties. However, Plaintiff has not provided any evidence on this point, merely argument. On or 

before April 3, 2017, Plaintiff or her counsel shall file and serve a declaration under penalty of 

perjury stating facts supporting her argument, and shall attach to that declaration a copy of the 

relevant complaint.  

The School District’s unopposed requests for judicial notice are granted. 

 

The OSC re Preliminary Injunction is continued to April 19, 2017, at 9:00 a.m. to permit the 
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Court an opportunity to review the contested records in camera. In addition to the School District 

providing the contested records and the Plaintiff providing the declaration set forth above, by 

April 10, 2017, at noon, the parties may each file additional briefing limited to a maximum of ten 

pages in which they present argument focused on the disclosure or non-disclosure of the 

specific contested documents. If the parties choose to file any additional briefing, the parties 

shall also provide courtesy copies of the additional briefing to the department at the time the 

briefing is filed. The Court will post a tentative ruling on April 18, 2017, in the usual manner. 

 

ADDON 

 19.  TIME:  9:00   CASE#: MSC15-01511 
CASE NAME: PERRY VS  STOLTZ 
HEARING ON MOTION TO STRIKE PORTIONS OF DEFENDANT’S DEMURRER TO 
AMENDED COMPLAINT FILED BY LEIGHTON LEE PERRY 
* TENTATIVE RULING: * 
 
 

Plaintiff Leighton Perry’s motion to strike the demurrer to the second amended complaint 

filed by First American is denied.  

 

 


